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Innovation vs. InventionInnovation vs. Invention

A new way of doing somethingA new way of doing something
TechnicalTechnical
OrganisationalOrganisational
CommercialCommercial

Generally: Invention is the first occurrence of an Generally: Invention is the first occurrence of an 
idea for a new product or process, while idea for a new product or process, while 
Innovation is a successful attempt to carry it out Innovation is a successful attempt to carry it out 
into practiceinto practice
However However ““patentable inventionpatentable invention”” is also a legal is also a legal 
term which is defined by the applicable law.term which is defined by the applicable law.
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InvencionesInvenciones patentablespatentables

Son Son patentablespatentables laslas invencionesinvenciones nuevasnuevas, , queque
impliquenimpliquen actividadactividad inventivainventiva y y seansean susceptiblessusceptibles
de de aplicaciaplicacióónn industrialindustrial, , aunaun cuandocuando tengantengan porpor
objetoobjeto un un productoproducto queque estestéé compuestocompuesto o o queque
contengacontenga materiamateria biolbiolóógicagica, o un , o un procedimientoprocedimiento
mediantemediante el el cualcual se se produzcaproduzca, , transformetransforme o o 
utiliceutilice materiamateria biolbiolóógicagica
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What is Intellectual Property?What is Intellectual Property?

Industrial Property Industrial Property generally means technology generally means technology 
and informationand information protected under laws for protected under laws for 
patents, trademarks, and mask works. patents, trademarks, and mask works. 
Intellectual PropertyIntellectual Property means technology or means technology or 
information protected under laws for copyrights, information protected under laws for copyrights, 
trade secrets and other intellectual property laws. trade secrets and other intellectual property laws. 
Often this definition includes industrial property Often this definition includes industrial property 
as well (not under Spanish laws). as well (not under Spanish laws). 
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Intellectual Property: Breaking Intellectual Property: Breaking 
the Codethe Code

Concepts and IdeasConcepts and Ideas
Trade SecretsTrade Secrets

A trade secret is information thatA trade secret is information that
not generally ascertainablenot generally ascertainable
is the subject of reasonable efforts to preserve confidentialityis the subject of reasonable efforts to preserve confidentiality, and, and
provides an economic benefit to the owner.provides an economic benefit to the owner.

PatentPatent
A method or apparatus that is new, useful and not obvious to a A method or apparatus that is new, useful and not obvious to a 
person of ordinary skill in the art.person of ordinary skill in the art.
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Intellectual Property:  Breaking Intellectual Property:  Breaking 
the Codethe Code

Expression of the idea, but not the idea itselfExpression of the idea, but not the idea itself
CopyrightCopyright

protects works that are original, creative and fixed in a mediumprotects works that are original, creative and fixed in a medium

MaskworkMaskwork
similar to copyright, but applies to semiconductor chip topologisimilar to copyright, but applies to semiconductor chip topologieses

Reputation and good willReputation and good will
Trade mark and trade nameTrade mark and trade name
Unfair competitionUnfair competition
False advertisingFalse advertising
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IPR Characteristics in commonIPR Characteristics in common

Exclusive rights for commercial use of certain nonExclusive rights for commercial use of certain non--
tangible thingstangible things
National rights enforceable through civil lawNational rights enforceable through civil law
Infringement can and does lead toInfringement can and does lead to

court orders preventing product salescourt orders preventing product sales
substantial damagessubstantial damages
very costly and lengthy litigationvery costly and lengthy litigation
seizure of infringing productsseizure of infringing products

Can be licensed and sold separate from any physical Can be licensed and sold separate from any physical 
objectobject
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Patents Patents -- What they areWhat they are

Limited monopoly Limited monopoly 
granted in exchange granted in exchange 
for publication of for publication of 
technical inventiontechnical invention
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Patents Patents -- CharacteristicsCharacteristics

Complex and expensive Complex and expensive 
official registration official registration 
process based on process based on 
carefully written carefully written 
specificationspecification
Subject to search and Subject to search and 
examinationexamination
Specifications are Specifications are 
publishedpublished
Max 20 year termMax 20 year term

Can be very valuable, but Can be very valuable, but 
also very precariousalso very precarious
Rights generally go to Rights generally go to 
first to file, apart from first to file, apart from 
US. US. 
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Patents Patents -- What is an inventionWhat is an invention

Solution to a Solution to a 
technical problemtechnical problem
Must beMust be

newnew
not obviousnot obvious
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Examples of Patents Include...Examples of Patents Include...

Everyday products e.g. pens, staplers or diapers Everyday products e.g. pens, staplers or diapers 
HiHi--tech productstech products
EE--commerce business methodcommerce business method
Telecom call management softwareTelecom call management software
Network management softwareNetwork management software
Improvements on known processes or productsImprovements on known processes or products
New applications for existing processes or New applications for existing processes or 
productsproducts
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How to get a PatentHow to get a Patent

Inventor/owner must apply for patent protection Inventor/owner must apply for patent protection 
to receive itto receive it
Formal application must be prepared and filed, in Formal application must be prepared and filed, in 
which you have to describe at least one way of which you have to describe at least one way of 
actually implementingactually implementing the inventionthe invention
No additionsNo additions after the filing dateafter the filing date
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Copyrights Copyrights -- What they areWhat they are
Right to prevent copying of Right to prevent copying of 
original workoriginal work

books, films, musicbooks, films, music
softwaresoftware
drawings and artworkdrawings and artwork
fontsfonts
iconsicons
databasesdatabases
photosphotos
most other things you might most other things you might 
want to copywant to copy
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Copyrights Copyrights -- characteristicscharacteristics

automatically on creation of workautomatically on creation of work
There can be several copyrights There can be several copyrights 
in a single itemin a single item
They last a long time They last a long time -- at least 70 at least 70 
years after authoryears after author’’s death.s death.
Independent creation of similar Independent creation of similar 
work is not infringementwork is not infringement
copyright Come into being copyright Come into being 
notices advisable for indicating notices advisable for indicating 
the existence and ownership of the existence and ownership of 
copyrightcopyright

© 1992, 1997 Hewlett-Packard Development Company L.P.
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Confidential InformationConfidential Information

Information which is Information which is 
valuable because it is not valuable because it is not 
generally availablegenerally available

egeg unpublished financial unpublished financial 
information, strategies, information, strategies, 
product plans, product product plans, product 
prototypes, source code, prototypes, source code, 
interface definitions, interface definitions, 
inventions waiting to be inventions waiting to be 
patented etc.patented etc.

In general: In general: 
NoNo--one owns one owns 
informationinformation
No protection other than No protection other than 
controlled accesscontrolled access
If communicated to If communicated to 
others, only protected by others, only protected by 
agreementagreement
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Registered DesignsRegistered Designs

Protects aesthetic appearance Protects aesthetic appearance 
of articlesof articles
Registration processRegistration process
Last up to 25 yearsLast up to 25 years
limited to specified productslimited to specified products
infringed by making and infringed by making and 
selling articles with the design selling articles with the design 
appliedapplied
elements whose form is elements whose form is 
dictated by function are not dictated by function are not 
protectedprotected
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Benefits and Challenges Benefits and Challenges 
from IPRfrom IPR
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Patents to protect R&D Patents to protect R&D 
investments investments 

Reduced pressure from competition, thanks to Reduced pressure from competition, thanks to 
product/featureproduct/feature““monopolymonopoly””
Licensing schemes:Licensing schemes:

To enter into new territoriesTo enter into new territories
To exploit the patent in one/different To exploit the patent in one/different 
fields/marketsfields/markets
To access to competitorsTo access to competitors’’ patents/IPpatents/IP

Increase companyIncrease company’’s assets (well valued by stock s assets (well valued by stock 
advisers or banks)advisers or banks)
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Protection strategyProtection strategy

Balance costs Vs. benefitsBalance costs Vs. benefits
Manufacturing and distribution costsManufacturing and distribution costs
Territory coverage (patents Vs. sales)Territory coverage (patents Vs. sales)
Competitor strategy (commercial and on IPR)Competitor strategy (commercial and on IPR)
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IncentivesIncentives
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What to incentiveWhat to incentive
Production of Innovations (implementations)Production of Innovations (implementations)
Generation of InventionsGeneration of Inventions

What are companyWhat are company’’s objectives?s objectives?
Defend its Defend its market(smarket(s))
Attack competitorsAttack competitors
Enter new marketsEnter new markets
Assets to leverage in negotiationAssets to leverage in negotiation

Identification of InventionsIdentification of Inventions
Training directed to potential inventorsTraining directed to potential inventors
Incentives to actual inventorsIncentives to actual inventors

Compensate extra work required by inventors:Compensate extra work required by inventors:
Review of draft applicationsReview of draft applications
Review of Prior artReview of Prior art
Collection of extra data (e.g. experimental)  for patenting Collection of extra data (e.g. experimental)  for patenting 
purposespurposes
Review of office actionsReview of office actions
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Country law interaction (art. 15Country law interaction (art. 15--19 19 LeyLey
de de PatentesPatentes y y ModelosModelos, , EspaEspaññaa))

Who does own the Employee Invention?Who does own the Employee Invention?
Object of the contractObject of the contract

Obligation to pay a fair economic Obligation to pay a fair economic 
compensation?compensation?



6 Nov. 2008 23

InvencionesInvenciones LaboralesLaborales art. 15art. 15

1. Las 1. Las invencionesinvenciones realizadasrealizadas porpor el el trabajadortrabajador durantedurante la la vigenciavigencia
de de susu contratocontrato o o relacirelacióónn de de trabajotrabajo o de o de serviciosservicios con la con la 
empresaempresa, , queque seansean frutofruto de de unauna actividadactividad de de investigaciinvestigacióónn
explexplíícitacita o o implimplíícitamentecitamente constitutivaconstitutiva del del objetoobjeto de de susu contratocontrato, , 
pertenecenpertenecen al al empresarioempresario..
2. 2. El El trabajadortrabajador, , autorautor de la de la invenciinvencióónn, , no no tendrtendráá derechoderecho a a unauna
remuneraciremuneracióónn suplementariasuplementaria porpor la la realizacirealizacióónn, , exceptoexcepto sisi susu
aportaciaportacióónn personal a la personal a la invenciinvencióónn y la y la importanciaimportancia de la de la mismamisma
parapara la la empresaempresa excedenexceden de de maneramanera evidenteevidente del del contenidocontenido
explexplíícitocito o o implimplíícitocito de de susu contratocontrato o o relacirelacióónn de de trabajotrabajo..
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InvencionesInvenciones LaboralesLaborales art. 16art. 16

Las Las invencionesinvenciones en en cuyacuya realizacirealizacióónn no no 
concurranconcurran laslas circunstanciascircunstancias previstasprevistas en el en el 
artartíículoculo 15.115.1, , pertenecenpertenecen al al trabajadortrabajador, , autorautor de de 
laslas mismasmismas
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InvencionesInvenciones LaboralesLaborales art. 17art. 17
1. No obstante lo 1. No obstante lo dispuestodispuesto en el en el artartíículoculo 1616, , cuandocuando el el 
trabajadortrabajador realizaserealizase unauna invenciinvencióónn en en relacirelacióónn con con susu actividadactividad
profesionalprofesional en la en la empresaempresa y en y en susu obtenciobtencióónn hubieranhubieran influidoinfluido
predominantementepredominantemente conocimientosconocimientos adquiridosadquiridos dentrodentro de la de la 
empresaempresa o la o la utilizaciutilizacióónn de de mediosmedios proporcionadosproporcionados porpor ééstasta,, el el 
empresarioempresario tendrtendráá derechoderecho a a asumirasumir la la titularidadtitularidad de la de la invenciinvencióónn
o a o a reservarsereservarse un un derechoderecho de de utilizaciutilizacióónn de la de la mismamisma..
2. 2. CuandoCuando el el empresarioempresario asumaasuma la la titularidadtitularidad de de unauna invenciinvencióónn o o 
se reserve un se reserve un derechoderecho de de utilizaciutilizacióónn de la de la mismamisma, , el el trabajadortrabajador
tendrtendráá derechoderecho a a unauna compensacicompensacióónn econeconóómicamica justajusta, , fijadafijada en en 
atenciatencióónn a la a la importanciaimportancia industrial y industrial y comercialcomercial del del inventoinvento y y 
teniendoteniendo en en cuentacuenta el el valorvalor de los de los mediosmedios o o conocimientosconocimientos
facilitadosfacilitados porpor la la empresaempresa y y laslas aportacionesaportaciones propiaspropias del del 
trabajadortrabajador..
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InvencionesInvenciones LaboralesLaborales art. 18art. 18
1. El 1. El trabajadortrabajador queque realicerealice algunaalguna de de laslas invencionesinvenciones a a queque se se 
refierenrefieren los los artartíículosculos 1515 y y 1717, , deberdeberáá informarinformar de de elloello al al 
empresarioempresario, , mediantemediante comunicacicomunicacióónn escritaescrita, con los , con los datosdatos e e 
informesinformes necesariosnecesarios parapara queque aquaquééll puedapueda ejercitarejercitar los los derechosderechos
queque le le correspondencorresponden en el en el plazoplazo de de trestres mesesmeses. El . El 
incumplimientoincumplimiento de de estaesta obligaciobligacióónn llevarallevara consigoconsigo la la ppéérdidardida de de 
los los derechosderechos queque se se reconocenreconocen al al trabajadortrabajador en en esteeste TTíítulotulo..
2. 2. TantoTanto el el empresarioempresario comocomo el el trabajadortrabajador deberdeberáánn susu
colaboracicolaboracióónn en la en la medidamedida necesarianecesaria parapara la la efectividadefectividad de los de los 
derechosderechos reconocidosreconocidos en el en el presentepresente TTíítulotulo, , absteniabsteniééndosendose de de 
cualquiercualquier actuaciactuacióónn queque puedapueda redundarredundar en en detrimentodetrimento de tales de tales 
derechosderechos
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InvencionesInvenciones LaboralesLaborales art. 19art. 19

1. 1. Las Las invencionesinvenciones parapara laslas queque se se presentepresente unauna
solicitudsolicitud de de patentepatente o de o de otrootro ttíítulotulo de de 
protecciproteccióónn exclusivaexclusiva dentrodentro del del aaññoo siguientesiguiente a a 
la la extinciextincióónn de la de la relacirelacióónn de de trabajostrabajos o de o de 
serviciosservicios podrpodráánn ser ser reclamadasreclamadas porpor el el 
empresarioempresario..
2. 2. SerSeráá nulanula todatoda renunciarenuncia anticipadaanticipada del del 
trabajadortrabajador a los a los derechosderechos queque la la LeyLey le le otorgaotorga en en 
esteeste TTíítulotulo
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